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Partner Agreement
This partner agreement (“Agreement”) is  made on 	(“Effective Date”) at Bengaluru between NxtGen Cloud Technologies Private Limited (Previously known as NxtGen Datacenter and Cloud Technologies Private Limited), (CIN : U72200KA2012PTC063135) a private limited company incorporated in India under the provisions of the Companies Act, 1956 and having its registered office at Plot No. 25-P-13, Phase 1, Bidadi Industrial Area, Bidadi, Ramanagar District,       Bengaluru       –       562109,       Karnataka       (“NxtGen”       or       “Company”)       and  	______________________________(CIN: 	),	having	its registered office at_______________________ (“Partner”).

Each party above named shall be referred to as a ‘Party’ when referred to individually and shall be referred to as “Parties” when referred to collectively.
RECITALS
WHEREAS, NxtGen is in the business of providing data center and cloud based services including but not limited to data center infrastructure as a service’ on a hosted and On-Premises mode, speedcloud as a service (“SpeedCloud”) and enterprise cloud services which will be utilized by the customer for hosting content (collectively “Services”); 

WHEREAS Partner desires to represent and sell NxtGen’s Services (but not limited to Speedcloud) to potential customers (the act of representing NxtGen’s Services by Partner to potential customer is hereinafter referred to as “Representation”); and

WHEREAS NxtGen desires to provide authorization to Partner to represent NxtGen’s Services to potential customers subject to the terms and conditions of this Agreement.

In consideration of the mutual promises and covenants contained in this Agreement, NxtGen and Partner agree as follows:
1. Agency:
1.1 NxtGen appoints Partner as an authorized Partner for the purposes of representing NxtGen’s Services to potential customers.

1.2 This Agreement does not grant exclusive rights to the Partner for Representation and NxtGen may appoint other Partners and sales representatives for the Representation within any territory that Partner does business.

1.3 This appointment shall not establish or, be interpreted as establishing an agentship, joint venture, franchise, or other agency relationship beyond those functions and responsibilities as set forth in this Agreement.
2. Duties and Performance of Partner:
2.1. Partner shall adhere to and comply with any prevailing practices and procedures that relate to Representation.

2.2. Partner shall be entitled to compensation hereunder only for those customers with whom Partner had direct personal contact and to whom Partner has directly endorsed and recommended the Services and confirmed by the said end customer.
2.3. Throughout the Term of this Agreement, Partner agrees not to refer NxtGen customer to any person or entity other than NxtGen that offers services that are in competition with those offered by NxtGen. For the purpose of this clause NxtGen’s customer shall mean and include only those customers who are billed directly by NxtGen.
2.4. Partner agrees that, for each Representation to NxtGen under this Agreement, the Partner has the authority to present on behalf of the potential customer, has disclosed the potential receipt of fees under this Agreement to the potential customer, and has no conflict of interest with the potential customer or with NxtGen in receipt of such payment. Partner represents that neither it nor, to its knowledge, any director, officer, shareholder, partner or member of it, is an Affiliate of NxtGen.
For the purpose of this Clause, Affiliate shall mean, with respect to either Party any entity at a time controlling by or under common control, by the Party of more than 50% of the aggregate of all equity interest in such entity.
2.5. Partner shall undertake its obligations under this Agreement in strict adherence with all the applicable laws in India. NxtGen will not be responsible in any manner for any default in compliance with the applicable laws in India or any unauthorised or illegal activity by the Partner in relation to Representation under this Agreement.

3. Confidentiality:
NxtGen from time to time will provide Partner with confidential information, including but not limited to business plan, marketing strategy, new products, services availability (collectively “Confidential Information”) which shall be deemed to have been furnished to Partner in confidence and shall remain the exclusive property of NxtGen both during the Term of this Agreement and after this Agreement is terminated or expired. Partner shall treat as trade secrets and keep in strict confidence all Confidential Information it acquires from NxtGen at any time, and Partner will not at any time during the terms of this Agreement or thereafter use such Confidential Information for its own benefit or disclose or permit any of its employees, agents, or representatives to disclose such Confidential Information to any person or entity without a written consent from NxtGen except to their authorised representatives/ professional advisors for the purpose of this Agreement or as required under the Indian laws.

4. Intellectual Property:
Partner agrees that NxtGen retains ownership rights in and to certain intellectual property, including without limitation any NxtGen trademark, service mark, trade dress, advertising, any associated goodwill, whether presently existing or later developed (collectively “Intellectual Property”). If approved in writing by NxtGen, Partner may use advertising that is associated with any Intellectual Property. Partner may use such advertising materials only upon the terms and conditions stated by NxtGen from time to time. Partner may not modify or delete any Intellectual Property it uses without the written consent of NxtGen.

5. Payment Terms:
The terms and conditions related to payment terms are provided in the Annexure-1
6. Term and Termination:
This Agreement will come into effect on the Execution Date and will continue to be valid until such further period until either of the Party decides to terminate the Agreement (“Term”).

The Agreement can be terminated by either Party giving to the other Party at least 1-month prior written notice.

Notwithstanding anything contained herein above, NxtGen shall have the right to terminate this Agreement immediately if it is observed that the Partner is acting in a manner prejudicial to the interest of NxtGen or its partners and NxtGen shall not be liable for any consequences that may flow from such termination.

If the Agreement is terminated pursuant to the above, the provisions relating to notices, governing law, confidentiality and customer ownership, intellectual property, restrictive covenant, indemnity in this Agreement shall survive termination of this Agreement.

7. Restrictive Covenant:
In the event this Agreement terminates, Partner agrees not to refer NxtGen’s customers to any person or entity that offers services that are in competition with those offered by NxtGen for a period of one year from the date of such termination or expiry of the Agreement.
8. Miscellaneous:
8.1 Unless NxtGen notifies Partner otherwise, NxtGen disclaims all warranties with regard to services rendered under this Agreement, including all implied warranties of merchantability and fitness for a particular purpose. Partner shall extend no warranties or guarantees without the pre-approval of NxtGen, orally or in writing, in the name of NxtGen or which would bind NxtGen with respect to the performance, design, quality, merchantability, or fitness for a particular purpose of the Services. Neither NxtGen nor its affiliates, subsidiaries, suppliers, or parent corporations shall be liable to Partner or any third party for special, consequential, incidental, indirect, tort or cover damages, including, without limitation, damages resulting from the use or inability to use the services, delay of delivery and implementation, or loss of profits, data, business or goodwill, whether or not such Party has been advised or is aware of the possibility of such damages. NxtGen’s liability for all claims of any kind arising out of or relating to this Agreement shall be limited solely to money damages and shall not exceed the amount of consultancy fee or payments due to Partner under this Agreement.

8.2 The relationship between the Parties shall at all times be that of independent service providers. No employment, agency, partnership or joint venture relationship is formed by this Agreement and at no time may the Partner position itself as affiliated to NxtGen, except as an independent referrer or independent sales agent. In view of this independent relationship, the Partner shall not enter into any agreements on behalf of NxtGen, shall make no warranty either expressed or implied on behalf of NxtGen and shall not incur any expenses on behalf of NxtGen except to the extent authorized in writing by NxtGen.

8.3 The Partner shall indemnify and keep indemnified NxtGen its officers, employees and its representatives from and against all claims, demands, actions, proceedings, losses, damages costs fees and expenses and all other liabilities of whatsoever nature made, brought against, suffered or incurred by the NxtGen, either prior or future, by virtue or as a result of the non- performance or non-observance or non-compliance of any of the terms and conditions of this Agreement or any applicable laws in India by the Partner in relation to this Agreement.

8.4 Except the payment obligations owned under this agreement, either party shall not be liable for, and is excused from, any failure to perform or delay in the performance of its obligations under this Agreement due to causes beyond its control, including without limitation, interruptions of power or telecommunications services, acts or nature, governmental actions, fire, flood, natural disaster or labour dispute (“Force Majeure Events”). No failure of either Party to pursue any remedy resulting from a breach in this Agreement by the other Party shall be construed as a waiver of that breach, nor as a waiver of any subsequent or other breach or relinquishment of any rights hereunder unless such waiver is signed and in writing.

8.5 In the event any provision of this Agreement shall be invalid, illegal or unenforceable in any respect, such a provision shall be considered separate and severable from the remaining provisions of this Agreement, and the validity, legality or enforceability of any of the remaining provisions of this Agreement shall not be affected of impaired by such provision in any way.

8.6 This Agreement shall not be assigned by Partner, in whole or in part to including but not limited to any other entity or individual.

8.7 The construction, validity and performance of this Agreement are governed by laws in India. Any dispute in relation to the Parties arising under or in connection with this Agreement (“Dispute”) shall be settled amicably by the Parties within 30 days after a Party notifies the other Parties of any such dispute. If such dispute cannot be settled amicably within such period, such dispute must be settled and resolved by arbitration as hereinafter provided.

8.8 In the event that the Parties are unable to resolve a Dispute as provided the above, the Dispute shall be finally settled through arbitration under the (Indian) Arbitration & Conciliation Act, 1996 by a sole arbitrator appointed by the Company. The place of arbitration shall be Bengaluru and all arbitration proceeding shall be conducted in English Language.

8.9 Subject to Clause 8.7 above, the Parties agree that the courts or forum in the city of Bengaluru alone shall have jurisdiction to entertain any application or other proceeding in respect of the Dispute.

8.10 All notices required under this Agreement shall be directed to the addresses indicated below, and such addresses shall be deemed to be the most recent address of the addressee and shall remain so until written notice of a change of address is provided to the other Party by the Party whose address has changed:

	                      For NxtGen
	                     For Partner

	Name
	K. Bhaskar
	Name
	

	Title
	CBO
	Title
	

	Address
	Plot No. 25-P-13, Phase 1, Bidadi Industrial Area, Bidadi, Ramanagar District, Bengaluru Rural – 562109, Karnataka, India.
	Address
	

	Phone
	080-68706000
	Phone
	

	E-mail
	(compliance@nxtgen.com)
	E-mail
	



8.11 Anti-Corruption Compliance. The Parties shall comply with all applicable anti-corruption laws. The Parties represents that no payment or gift of money or anything of value has been or will be offered, authorized, promised, provided or paid, directly or indirectly, to any government official, state-owned enterprise official, public international organization official, political party official (or candidate for such office) or political party for the purpose of influencing official acts and decisions (including failures to act or decide) in obtaining or retaining an improper business advantage. The Parties shall promptly notify the other Party if it receives a request  to take any action which may violate its obligations under this Section or any applicable anti- corruption law. Partner agrees that its books and records shall be available for review by NxtGen to confirm the Partner’s compliance with its obligations under this provision.

8.12 This Agreement constitutes the whole agreement between the Parties and supersedes and cancels any and all previous agreements, understandings or negotiations, whether oral or written, between the Parties relating to the subject matter of this Agreement. Any alteration to this Agreement must be in writing and signed by both Parties.
IN WITNESS WHEREOF, each Party, as evidenced by the signature below, as applicable, of authorised representative, acknowledges that it has read and agrees to this Agreement in its entirety.

 NxtGen Cloud Technologies Private Limited           Partner 


By:	 		    By	:  	

Name:  K.Bhaskar Varma	    Name:  	

Title:	CBO		    Title:  	

Date:	 		    Date:   























Annexure – 1
i) Payment terms (For SpeedCloud Partners)
The fees are exclusive of all applicable taxes subject to withholding taxes. The payment shall be made within 21 days of the date NxtGen raises the invoice. In case of any delayed payment beyond the above-mentioned date NxtGen shall charge interest 2% per month (i.e., interest 24% per annum) for the period of time when the payment is due till the actual date when the payment is received.

Annexure-2
ii) [bookmark: _Ref367470189]Payment terms (For Business Partners)

(A) Eligibility:
 Until this Agreement is in effect, Partner may receive from NxtGen an IT Consultancy Fee (“Fee”) for Representation provided that customer so represented must not already be a NxtGen customer.  
NxtGen shall be obligated to pay the Fee to the Partner for Representation if, and only if, the following conditions are satisfied:
I. The fees for Services availed have been paid by the referred customer.
II. The Service or Services ordered by referred customers have been completed and accepted by such customers.
III. The Partner meets the qualifications of Clause 2 as above.
IV. And on the Billing done to the end customer on Products directly by NxtGen, and partner fulfills the criteria as stated in Clause 2 as above.
[bookmark: _Ref367471834]NxtGen will inform the Partner within 30 days of the date of Representation, if the Partner is ineligible to receive the Fee.

              (B) IT Consultancy Fee:
The Fee on consultancy shall be calculated as the difference between the NxtGen’s Net Customer Price and Partner Price in relation to Services rendered by NxtGen as a direct result of Representation.  Net Customer Price is defined as gross billings minus any account receivable write-offs, taxes, refunds to the customer, payments not honored by a financial institution. Partner Price shall be the price that NxtGen communicates to the Partner on a time-to-time basis with a right to revise as NxtGen deems fit. Partner shall bear all costs, expenses in relation to Representation.

The Fee on Products shall be calculated as the difference between the End Customer Price and Transfer Price in relation to the Product sold by NxtGen as a direct result of Representation. The partner would be provided with a transfer price and End Customer price for all the Product offerings from NxtGen, wherein they would bill on the End customers. End Customer price is defined as gross billings minus any account receivable write-offs, taxes, refunds to the customer, payments not honored by a financial institution. Transfer Price shall be the price that NxtGen communicates to the Partner on a time-to-time basis with a right to revise as NxtGen deems fit. Partner shall bear all costs and expenses in relation to Representation.

The Fee will be paid to the Partner within 30 days of payment by the referred customer to NxtGen.
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